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From The Price of Federalism

PAUL PETERSON

In this concise overview of American federalism, Paul Peterson argues that both
the early and more modern system of shared sovereignty between the national
government and the states have had their disadvantages. From the early period of
“dual federalism” to the more modern system of a dominant national government,
the battle over national and state government jurisdiction and power has led to
bloodshed and war; the denial of political, social, and economic rights; and regional
inequalities among the states.

Nevertheless, Peterson argues, there are advantages to federalism. Federalism
has also facilitated capital growth and development, the creation of infrastructures,
and social programs that greatly improved the quality of life for millions of Ameri-
cans. Once the national government took responsibility for guaranteeing civil rights
and civil liberties, the states “became the engines of economic development.” Not all
states are equally wealthy, but the national government has gradually diminished
some of these differences by financing many social and economic programs. One
battle over the proper form of federal relations involved welfare policy in the 1990s.
Republicans in Congress wanted to give back to states the power to devise their
own programs, whereas most Democrats and President Clinton initially wanted to

retain a larger degree of federal government control. However, President Clinton
eventually agreed to end welfare as an entitlement and return substantial control
over the program to the states. The long-term verdict on this landmark legislation is
still an open question. There is considerable debate over the proper balance between
federal and state funding for the state-level welfare programs.

These same debates have cropped up in more recent years in homeland security
olicy. Ideally, this policy would be run at the national level, and resources would
allocated to parts of the country that pose the greatest security risks. Howeuver,
ery state wants its share of the federal pie, so resources are not always allocated
the most efficient manner. Federalism also poses challenges for coordinating
icy for “first responders” in a time of crisis: Who is responsible for coming to
aid of people in distress: local, state, or national agencies?

s a principle of government, federalism has had a dubious history. It
emains on the margins of political respectability even today. I was
tly invited to give a presentation on metropolitan government before




L

104 PauL PETERSON

red to discuss how the federal
litan areas govern themselves
e that this topic would
ers had a unified form
e in federalism. We
1”7 with “two-tier

a United Nations conference. When I offe
principle could be used to help metropo
more effectively, my sponsors politely advised m
be poorly received. The vast majority of UN memb
of government, [ was told, and they saw little of valu
reached a satisfactory compromise. I replaced “federa

form of government.”
Thomas Hobbes, the founder of modern political thought, would have

blessed the compromise, for he, too, had little room for federalism in his
understanding of the best form of government. Hobbes said that people
agreed tohavea government over them only because they realized thatin
a state of nature, that is, when there is no government, life becomes a war
of all against all. If no government exists to put malefactors in jail, every-
one must become a criminal simply to avoid being a victim. Life becomes
“nasty, brutish and short.” To avoid the violent state of nature, people need
and want rule by a single sovereign. Division of power among multiple
sovereigns encourages bickering among them. Conflicts become inevita-
ble, as each sovereign tries to expand its power (if for no other reason than
to avoid becoming the prey of competing sovereigns). Government degen-
erates into anarchy and the world returns to the bitter state of nature from
which government originally emerged.

The authors of The Federalist papers defended dual sovereignty by
turning Hobbes’s argument in favor of single sovereignty on its head.
While Hobbes said that anything less than a single sovereign would
lead to war of all against all, The Federalist argued that the best way of
preserving liberty was to divide power. If power is concentrated in any
one place, it can be used to crush individual liberty. Even in a democ-
racy there can be the tyranny of the majority, the worst kind of tyranny
because it is so stifling and complete. A division of power between the
national and state governments reduces the possibility that any single
majority will be able to control all centers of governmental power. The
national government, by defending the country against foreign aggres-
sion, prevents external threats to liberty. The state governments, by deny-

ing power to any single dictator, reduce threats to liberty from within. As
James Madison said in his defense of the Constitution, written on the eve

of its ratification,

The power surrendered by the people is first divided between two distinct
governments, and then the portion allotted to each subdivided among distinct
and separate departments. Hence a double security arises to the rights of the
people. The different governments will control each other, at the same time
that each will be controlled by itself. [The Federalist, No. 51]
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deport any foreigners “con-
s against the government.”
er, or publish ...any
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Alien Acts gave President Adams the power to

cerned in any treasonable or secret machination

The Sedition Act made it illegal to “write, print, utt
false, scandalous and malicious writing . . - against . .

United States, or the President.”
The targets of the Sedition Acts soon became clear. Newspaper editors

supporting the Democratic-Republicans were quickly indicted, and ten
were brought to trial and convicted by juries under the influence of Feder-
alist judges. Matthew Lyon was sentenced to a four-month jail term for
claiming, presumably falsely, that President Adams had an “unbounded
thirst for ridiculous pomp, foolish adulation, and selfish avarice.” Even
George Washington lent his support to this political repression.
Federalism undoubtedly helped the fledgling American democracy
survive this first constitutional test. When the Federalists passed the
Alien and Sedition Acts, Democratic-Republicans in the Virginia and
Kentucky state legislatures passed resolutions nullifying the laws. When
it looked as if Jefferson’s victory in the election of 1800 might be stripped
away by a Federalist-controlled House of Representatives, both sides real-
ized that the Virginia state militia was at least as strong as the remnants
of the Continental Army. Lacking the national army they had tried to
establish, the Federalists chose not to fight. They acquiesced in their
political defeat in part because their opponents had military as well as
political power, and because they themselves could retreat to their own
regional base of power, the state and local governments of New England
and the mid-Atlantic states.
Jefferson claimed his victory was a revolution every bit as comprehen-
sive as the one fought in 1776. The Alien and Sedition Acts were dis-
carded, nullified not by a state legislature but by the results of a national
election. President Adams returned to private life without suffering
imprisonment or exile. Many years later, he and Jefferson reconciled
their differences and developed through correspondence a close friend-
ship. They died on the same day, the fiftieth anniversary of the Declara-
tion of Independence. To both, federalism and liberty seemed closely

intertwined.
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Although sovereignty and military capacity now rested firmly in the
hands of the national government, modern federalism became more
complex rather than less so. Power was no Jonger simply divided between
the nation and its states. Cities, counties, towns, school districts, special
districts, and a host of additional governmental entities, each with its
own elected leaders and taxing authority, assumed new burdens and

responsibilities.

Just as the blessings bestowe
its inception, so the advantages of
onset. If states and localities were

d by early federalism were evident from
modern federalism were clear from the
no longer the guarantors of liberty, they

became the engines of economic development. By giving state and local
governments the autonomy to act independently, the federal system facili-
tated the rapid growth of an industrial economy that eventually surpassed
its European competitors. Canals and railroads were constructed, high-
ways and sewage systems built, schools opened, parks designed, and
public safety protected by cities and villages eager t0 make their locality

a boomtown.

The price to be paid for modern federalism did not become evident
until government attempted to grapple with the adverse side effects of a
burgeoning capitalist economy: Out of a respect for federalism’s constitu-

tional status and political durability, social reformers first worked with
and through existing components of the federal system, concentrating
much of their reform effort on state and local governments. Only gradu-
ally did it become clear that state and local governments, for all their abil-
ity to work with business leaders to enhance community prosperity, had
difficulty meeting the needs of the poor and the needy.

It was ultimately up to the courts to find ways of keeping the price of
modern federalism within bounds. Although dual sovereignty no longer
meant nullification and secession, much remained to be determined
about the respective areas of responsibility of the national and state gov-
ernments. At first the courts retained remnants of the doctrine of dual
sovereignty in order to protect processes of industrialization from gov-
ernmental intrusion. But with the advent of the New Deal, the constitu-
tional power of the national government expanded so dramatically that
the doctrine of dual sovereignty virtually lost all meaning. Court inter-
pretations of the constitutional clauses on commerce and spending have

proved to be the most significant.
According to dual sovereignty theory,

gives Congress the power to regulate commerce “a

the regulation of intrastate commerce was to be left to the

mong the states,

article 1 of the Constitution
" but

states. So, for
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The expansion of the meaning of the co

part of American political history. The importance to federalism of court
interpretations of the “spending clause” is less well known. The constitu-
tional clause in question says that Congress has the power to collect taxes
to “provide for the ... general welfare” But how about Congress’s power
to collect taxes for the welfare of specific individuals or groups?

The question first arose in a 1923 case, when a childless woman said
she could not be asked to pay taxes in order to finance federal grants to
states for programs that helped pregnant women. Since she received no
benefit from the program, she sued for return of the taxes she had paid to
cover its costs. In a decision that has never been reversed, the Supreme
Court said that she had suffered no measurable injury and therefore had
no right to sue the government. Her taxes were being used for a wide
variety of purposes. The amount being spent for this program was {00
small to be significant. The court’s decision to leave spending issues to
Congress was restated a decade later when the social security program
was also challenged on the grounds that monies were being directed to
the elderly, not for the general welfare. Said Justice Benjamin N. Cardozo

for a court majority: “The conception of the spending power ... [must
find a point somewhere] between particular and general. ... There is a
middle ground . .. in which discretion is large. The discretion, however,
is not confided to the Court. The discretion belongs to Congress, unless

the choice is clearly wrong.”
The courts have ever since refused to review Congress’s power to spend

money. They have also conceded to Congress the right to attach any regula-
tions to any aid Congress provides. In 1987 Congress provided a grant to
state governments for the maintenance of their highways, but conditioned
5 percent of the funds on state willingness to raise the drinking age from
eighteen to twenty-one. The connection between the appropriation and
the regulation was based on the assumption that youths under the age
of twenty-one are more likely to drive after drinking than those over
twenty-one. Presumably, building more roads would only encourageé
more inebriated young people to drive on them. Despite the fact that the
connection between the appropriation and the regulation was problem-
atic, the Supreme Court ruled that Congress could attach any reasonable
conditions to its grants to the states. State sovereignty was not violated,
because any state could choose not to accept the money.
In short, the courts have virtually given up the doctrine of judicial
review when it comes to matters on which Congress can spend money.: As
a consequence, most national efforts to influence state governments come

mmerce clause is a well-known
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The Contemporary Price of Federalism
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DiscusstoN QUESTIONS

1 . o
What is the constitutional basis for federalism?
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3. Does a f
ernmente}cllae‘r,altsystem serve our needs today? Does the federal go
e too much power relative to the states? What woulg k;:;
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