CHAPTER 9

SLEEPING GIANT

For MUCH OF AMERICAN HISTORY, THE SUPREME COURT WAS RELA-
tively quiescent. After the Revolution, after the failure of the Arricles
of Confederation, the U.S. Constitution was ratified. The country had
a new operating system, dividing power between nation and states, and
eparating power at the national level among the three coequal branches
f government. At the beginning, it was inconceivable that the justices
ould be the ones to declare new constitutional rights in that system.
ntil Marbury v. Madison in 1803, the Court even lacked authority
strike down acts of Congress, or acts of the president, as unconsti-
tional. Such authority, though suggested in the Federalist Papers, is
where stated in the Constitution. It was a seizure of power that Chief
tice John Marshall took upon himself, based on what he said the
nstitution implied, as well as on the example that some state courts
already provided when it came to state statutes. Though not viewed
€ time, or since, as especially controversial, Marshall’s assertion of
icial review” remained the most consequential instance of “judicial

ism” in the Court’s history. It is there thar the rhetoric of * judicial
€macy” was born.
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The other branches acquiesced in Marshall’s power grab. But such

assent was based on the expectation that the justices ruled on principle
e Court possessed

rather than whim. It had to be that way because th
ander Hamilton had famously written.

neither sword nor purse, as Alex
matur of the ballot box. Securing

Nor did the justices have the impri

their authority from principle ideally gav

legitimacy——if they used the authority carefully and as long as they

seemed to be acting neutrally.
Over the course of most of the 19th century, as the Court went about

ascertaining its role, the justices confined their decisions mostly to strik-
ral power and state sovereignty.

ing the proper balance between fede
ber v. Peck, the Court for the first time invoked the

1n 1810, in Fletc
Constitution to invalidate a state law. Six years later, the justices ruled
f they involved fed-

they had the power to review state court decisions i
eral law. Most important in this run of decisions, in 1819 the Court in
McCulloch v. Maryland unanimously upheld Congress's power 10 char-
ter a national bank and declared that states were helpless to tax it. Citing
d Proper Clause, but reading between the lines of the
¢ the end be legitimate,
| means which are

e them special constitutional

the Necessary an
Constitution in its entirety, Marshall wrote: “Le

let it be within the scope of the Constitution, and al
adapted to that end, which are not pros

appropriate, which are plainly
r and spirit of the Constitution, are

hibited, but consistent with the lette
constitutional.”

The thrust of the early rulings wasn't ab
stantive rights that were unenumerated in the Constitution, though th
Court did make an occasional excursion into that minefield. In Fletche
the issue was whether the State of Georgia could intefe
s said it could not, in part becau:
“impairing the obligationt
aw” and “general princip
restrained the state.
dicial freelanci

out uncovering new sub

for example,
with a private contract. The justice
the Constitution forbade any state from
contracts.” But the Court also said “natural |
which are common t0 ouf free institutions”
though such fuzzy language seemed an invitation to ju
the Marshall Court stuck to its two main goals: solidifying the Co

institutional role and establishing federal power in a time of rising

tional fury over slavery.
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ocess. The constitutional inquiry was
en—rather than ends. Dred Scott
rt determined that funda-
uld be used to grant
plicitly mention

have nothing to do with due pr
ermissible means—how and wh
ange that. Now, when the Cou
s were implicated, due process O

s even if the Constitution didn’t ex
ties” so basic that no process would suffice

due process perversely meant the lib-
n oxymoron. “Substantive due
—“sort of like green pastel

ohn Hart Ely putit.

about p
began to ch
mental freedom
substantive right
them. There were some “liber
to take them away. In Dred Scott,
mericans to own slaves—surely a
seemed a contradiction in term
century constitutional scholar J

erty of A
process’ itself
redness,” as the 20th-

Ess remained dormant until
h the rise of cities and
ditions. Just after

SUBSTANTIVE DUE PROC

the Progressive Era, nearly 50 years later. Wit
industrialization came laws regulating working con
in Lochner v. New York, the justices threw

the turn of the century, 1
mum hours for employees in the bak-

out a state statute setting maxi

ustry. The owner of the Lochner Home Bakery sued, citing the
Amendment’s Due Process Clause. A 5-to-4 Court ruled

fered with both an employer’s and an employee’s “lib-

statutes designed to bar contracts to use prop-

or other “unlawful acts” were permissible.
more than protection from arrest and
liberty encompassed broader

dentify and bless.

THUS DELIVERED,

ing ind
Fourteenth
that the law inter
erty of contract.” Only
erty “for immoral purposes”

“Liberty” was coming to mean far
according to the Court,

imprisonment;
he justices alone to i

values, which were up to t

In dissent, Oliver Wendell Holmes Jr. 1
shrining “an economic theory which a large part of t
not entertain.” He chastised his colleagues for encroaching on

of a majority t0 embody their opini
prohibiting commerce on Sund
on didn’t require their invalidati
ts the Court reached—it was th

“the righ

ay or usury were “cyrannical;
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think laws
the Constituti
wasn’t over the resul

involved at all. :
h dissen

Years later, Justice Stevens called Holmes’s two-paragrap

idiculed the Court for en-
he country does

ons in law” Much as judges might
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« h M . » . 3
ht e moszi influential” in the Court’s history. While some commentato
ave tried to defend Lochner as nothi .
thing more than ici
: er neutral skepticism
\ 2.1 out‘ governm'ent meddling in the affairs of individuals, the :))revail
u?g ;ne:.w remains that Lochner reflected the Court’s values-laden “ca
Eltu ailfon to big business” at the dawn of the modern age. Robert Bork
imself called Lochner “the s i . -
ymbol, indeed the quintessenc judici
‘ ‘ e, of judicial
usu;pa;tlon ofl power.” In substantive due process, the Court had Jcreatcd
a whole new line of reasoning under whi j
thole ich the justi
legislation in favor of their own values e could overam
. .
lor 2tf(;e next three decades, the Court cited Lochner in striking down
Zeary 0 state and federal laws as violations of “liberty” afforded b
ue process. Many of the laws were ai "
aimed at promoting worker h
: ‘ law ealth
z;d safety, including legislation on child labor and minimum wage
. . . . S.
nc;e in a;l while, the justices also rejected statutes that infringed on ger
:ona , rat 'er.than economic, rights. The most prominent examples vIv)ere
aws.r‘esmctl(rilg foreign-language education (Meyer v. Nebraska) and
requiring students to attend public scho 2 .
ols (Pierce v. Society of Sis
> (0 : ters),
;trucl; dowctil as violations of substantive process; both thoug}}: coulii
ave been decided simply under Fir ’ : ’
‘ st Amendment principl
ing religion and expression. But ¢ i +3 P e the
. ases like Meyer and Pierce
: ' ' were the
:lxclzep(tilons. I't was the laissez-faire capitalism sanctioned by Lochner that
E I;CD t? bring on the Great Depression, beginning in 1929
! R’s landsh’de election in 1932 signaled a turning point in the fed-
;a lgoC\:'ernments attitude toward regulation. As part of FDRs N
eal, Congress enacted a wave of laws o
to boost the eco
the financial s i e
ystem, and to provide relief to
: the unemployed and
poor. But in its own sur .
ge, the Court pushed back, ruli
’ ini ack, ruling that som
0 tll;c; ;eglslanon was an unconstitutional expansion of federal pow )
, in A.L.A. Schechter Poult: -
ry Corp. v. United States, the justi
! ‘ / , the justices
eww Doutl th.e National Industrial Recovery Act, a centcrpicc:c:J of the
3 :a . 'Flvelother times that year and the next, the Court declared
stitutional other New Deal legislati i
b eal legislation, along with a New York law
Roos i i
s ;\;c;lt rclt(ahated by proposing the Judicial Procedures Reform Bill
. Better known as the Court-packing plan, it would have allowed
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ew member of the Court, up to a maximum of

presidents to appoint a i
six, for each sitting justice over the age of 70'/. (The number of justices

is set by Congress, not the Constitution.) Bipartisan objections—that
the president was threatening the Court’s independence, and that the
Court hardly needed more manpower—meant the bill went nowhere in
Congress.

Within two months, however, Roosevelt’s intimidation tactics appar-
ently had worked—not on Capitol Hill but at the Court itself. A group
of conservative justices, dubbed by the press the Four Horsemen, had
led the resistance to the New Deal. The fifth vote was often provided by
Roberts. But in West Coast Hotel Co. v. Parrish, uphold-
ing a minimum-wage law in Washington State, Roberts reversed course.
This was the so-called switch in time that saved nine (though there’s no
conclusive evidence he did so because of the Court-packing plan, and
evidence the timing was coincidental). The Court had surrendered

Justice Owen

some

to the New Deal.
EDR, in office until 1945, ended up getting to fill all but one of the

nine seats on the Court—all after he proposed to pack the Court. The

Lochner era was dead. So, too, was the idea of substantive due process,

at least in the realm of business regul
tories in the cause for economic justice wer

the justices substitute what seemed to be their own policy preferences
ies. Conserva-

for those of the people as expressed in legislative majorit

tives despaired they had lost a mechanism by which to accomplish at the

Court what had been denied in the ordinary course of politics.
The doctrine of substantive due process wasn’t entirely dead. For ex
Skinner v. Oklahoma, when the Court in 1942 struck down

ample, in
n repeat-offender fe

state law allowing compulsory sterilization of certai
ons, Justice Douglas spoke of “fundamental” freedoms. But ultimate
the Court overruled the law because it violated the Equal Protectit
Clause, since not all three-time felons were subject to sterilization.
wasn’t until the 1960s that substantive due process came back ina m
form, when the Court used it to scrutinize not legislation on econom
but reproductive freedom. In the interim, while the justices by and la

ation. Liberals exulted. Their vic-
e secure. No longer would
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stayed out of the political bog, they twice intervened decisively. One case
was notable; the other produced the most epic ruling since Marbury

Both wi i i
ere‘ reasonable rulings, but their significance lay not only in the
result but in the interventions themselves.

ON APRIL ‘8, 1952, in the middle of the Korean War, President Harr
Trurn‘an seized control of most of the steel mills in the United Statcsy
He did so to avert a nationwide strike of steelworkers, which he haci
concluded would endanger the war effort. Truman based his executi
order not on any specific statute but on authority implied in “th -
gfegate of his powers” in the Constitution, especially those that r;ac%-
him commander in chief of the armed forces. Two months later— .
markably short time frame in constitutional litigation—the Court . lr ec;
that the president had exceeded his authority and commandeered t}:u . f
Congress. Seizing private property in wartime “is a job for the natf“c:
lawmakers, not for its military authorities,” Justice Hugo Black wrotleofrl :
the 6-to-3 majority. “In the framework of our Constitution, the pres(;f

dent’s ' i
pf)wer to see that the laws are faithfully executed refutes the idea
that he is to be a lawmaker.”
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