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chemi'cal companies that were allegedly responsible for mercur
pollution of Ohio’s rivers. Because Ohio was the plaintiff, thy
c‘ase. clearly fell within the constitutional grant of origina:l j i
risdiction, a grant the Supreme Court had long held that C .
gress could neither expand nor contract. But as Justice ]:1?_
M?rshall Harlan IT wrote for the Court, it wasn’t that Ohi ’n
su?t fell outside of the Court’s jurisdiction; it was that it w .
suit that the Court simply didn’t need to hear: “In our opin:na
wci may properly exercise such discretion, not simply to shielé
this Court from noisome, vexatious, or unfamiliar tasks, but

also, and we believe principally, as a technique for promc’)tin
and furthering the assumptions and value choices that unde 1'g
the current role of this Court in the federal system.” .

Harlan did not identify whose “assumption.s and val
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dorte thus said out loud what a half-century of practic-e uﬁ:_
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erences for which cases were—and were not—worth their tI') .
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1federal—law, and that could also have been brought in the
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W:]ether to do so was, and would be, entirely up to them. \’With
h;rcf)ilsl:;sti(s):mdards invented by the justices to circumscribe
. , rather than black-letter rules legislated by Con-

Iess, it could hardly be a surprise that the justices i . i o
g e : p ‘ e justices increasingly
— manipulating (or, at least, misapplying)
A ards for whether to hear a case to suit whatever their

appened to be.>®



56 THE SHADOW DOCKET

To drive home just how far the justices saw their discretion

as extending, they would even apply it not long after Wyandotte
to cases brought by states against other states. Unlike Wyandotte,
which Ohio could have brought in the lower federal courts
before appealing an adverse ruling to the Supreme Court, in
disputes in which both parties are states, the Supreme Court’s
original jurisdiction is not just original; i
any other court in the country. Thus, when one state sues an-
e Court or bust. After Wyandotte, it was
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ily dismissed them through orders that were invariably unex-

plained and unsigned. Perhaps the most famous of these was

the December 11, 2020, order tossing Texas’s challenge to the
2020 presidential election results in four states President Biden
won. Although some were surprised to learn for the first time

that the justices didn’t have to hear cases like Texas’s, that rul-

ing was entirely consistent with the Court’s post-Wyandotte

approach.”
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.certiorari power to pick and choose issues within cases, and not
just the cases themselves. Thus, unlike in 1925, when it could
fairly be said that the Court had pulled a fast one on Congress
the transfer of power here was in broad daylight.>8 ,
In the 1988 act, Congress all but finished Taft’s work. The
three-page statute converted all but one of the remaining fonts
of the 'Supreme Court’s appellate jurisdiction into discretion-
ary review, a change that had the most immediate effect on ap-
peals from state courts. Only those rare cases that still had to be
brought in the first instance before special “three-judge” fed-
eral courts, which Congress had limited in 1976 to challenges
to the reapportionment of congressional districts and certain
campaign finance disputes, were still subject to “mandatory”
review. The impact was immediate. Almost overnight, the
number of signed opinions handed down by the Court dropped
precipitously, from well north of 150 substantive rulings each
term to fewer than 90. By the late 1990s, the Court was issuing
fewer signed rulings than it had at any time since the 1860s.
F]hief Justice William Rehnquist had promised Congress, when
it was considering the 1988 bill, that eliminating mandatory ap-
peals would allow the Court to grant certiorari in more cases
The reality has been decidedly to the contrary.> '
In its October 2019 Term, for example, the Supreme Court
handed down signed rulings in merits cases in only 53 cases
(the fewest since the Civil War), representing fewer than 1 per-
cent of the total appeals that it received. Some of that could
be. chalked up to the COVID pandemic, which, among other
things, led the justices to postpone arguments in 10 cases to the
ctober 2020 Term. But there were only 56 signed decisions in
hat next term, and 58 in the term after that. (The average was
the eighties as late as the 2000s.) Looking at the raw data
on.e, the effect of Congress’s complete transfer of docket con-
l is undeniable.5°
But the story is not just that the Court is hearing far fewer
S€s, or that it’s picking and choosing which cases to hear, and
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which issues to hear within them; it’s that the demise of the
merits docket has significant—and deleterious—downstream
effects. For instance, plaintiffs seeking to recover damages from
government officers who violate their constitutional rights, and
prisoners seeking to attack a state court conviction in federal
court, must show that the relevant action they are challenging
was in violation of “clearly established” law. The fewer cases
the Supreme Court takes up, the fewer opportunities it has to
clearly establish new legal principles, and so the more difficult it
is for civil plaintiffs and criminal defendants to prevail. (One of
the categories in which the docket has shrunk the most involves
appeals from state criminal convictions—the best opportunity
for criminal defendants to argue that their convictions ran afoul
of their constitutional rights. During the October 2021 Term,
for instance, the Court heard only two such cases.) More gen-
erally, the fewer the cases the Court is deciding, the more the
conflicts between lower-court decisions (and the more errors
in lower-court rulings) are necessarily being left unaddressed.
And all of this is without regard to the rise, at much the same
time, of increasingly significant rulings through the kind of
emergency orders that have helped to give the “shadow docket”
its name.®!

Lastly, one cannot truly understand the centrality of certio-
rari without understanding the extent to which it was hardly
a foregone conclusion. For 101 years, the Supreme Court op-
erated, if not always efficiently, without it; it operated without
much of a certiorari practice for even longer; and it operated
with a robust, if increasingly leaky, mandatory appellate docket
until 1988. Nor is certiorari the only way to prevent the Court’s

docket from swelling beyond control. Among lots of other pos-
sible reforms, more justices could be added to handle the work-
load; the Court could hear most cases in three-justice panels, as
is the norm in the intermediate federal appeals courts; Congress

could add another layer of appeals courts to further reduce the
ess has

strain on the Supreme Court; and so on. Indeed, Congr
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experience adopting many of these measures, among others, to
' handle burgeoning caseloads in the lower courts; there is no ob-
vious practical or constitutional reason why it couldn’t pursue
the same with the Supreme Court. Simply put, certiorari was
not inevitable and is not set in stone. But it’s also not a coin-
cidence that its emergence coincided with the emergence of a
powerful Supreme Court. The contemporary Supreme Court
would be unrecognizable without certiorari; that doesn’t mean

it was meant to be or must always be s0.%
[

the rise of certiorari, we see how procedural technicy-

itie\and formalities can produce massive substantive reglts,
and hdw, per Hartnett, “the Supreme Court’s power tg/'set its
agenda ™\ay be more important than what the Court gecides on
the merits.X\ We see how the Supreme Court decidgf cases often
by not decidiyg them, and that not every Suprefhie Court deci-
sion features seXenty-five-page opinions full ¢f soaring rhetoric
and penetrating Xgal analysis. We see hoy, through its inter-
nal procedures and\jurisdictional rules, fhe Court projects and
implements its broader vision of its yole in our constitutional
system, both in the afstract and iff relation to the rest of the
federal government and\the state#. We see how, over time, Con-
gress has increasingly lef\the Lourt to its own devices. And we
see how norms become eng{enched even as their usage expands,
s0 that the practice of @6t pryiding explanations or vote counts
when denying (or gfanting) ceNiorari today feels as if it’s been
e of Henry IV.

But, mgef of all, the rise of certiotyri shows how more of the

rue since the

ourp¢ most important work has mowsd increasingly into the
adows. That’s not just because the ord®gs granting or deny-
g certiorari are themselves inscrutable, but™\ecause the drift
ard certiorari, and toward an unconstrained 3genda-setting
OWer, was gradually accomplished through a series oNgchnical



