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68 Chapter Four Facing the Blank Page

wants to know the issues that your case presents, the rules that govern
those issues, and how those rules should apply to your case. Of course, you

will probably use cases to illustrate Of explain the rules that you identify,
but the rules, rather than the cases, should be the focus of your analysis.

When trying to identify the rules that you want to use to structure
your argument, it may help you to think of possible categories of argu-

ments. Since legal arguments are typically pased on authority, you may try
to develop yourl arguments pased on the categories of authority, as noted
in Chapter Three: case 1aw, constitutions and statutes, regulations, Of
extra-legal authority. Since these different types of authority may interact

within one argument, however, you may wish to think of categories from
tive. Wilson Huhn has identified five different types of
and tradition.’

a different perspec
arguments: text, precedent, intent, policy,

If the rules that govern your case are well established, and you must
argue how those rules apply, you can structure your argument around those
established rules.? If your case is not govetned by well-established rules, or
if you are struggling to discover of articulate’ the relevant rules, you can
use both research and brainstorming techniques to help you discover your

your rules may be policy-

structure. Furthermore, remember that some Of
sed rules can help you to structure

based rules, and that those policy-ba
your argument. Once you have identified the issues, rules, and policies
that are relevant t0 your argument, you can create a working outline.

4.1.1
USING EXISTING RULES AND THE

STRUCTURE YOUR ARGUMENT

If your argument is pased in whole or in parton well-established status
tory or common law rules, you can structure your argument by lookin;
for each rule’s “key terms,”* or, as 1 call them, the phrases-that-pay.” Tu
this term to label the word or phrase that is the focus of controversy abo
whether or how a rule applies. You can use phrases-that-pay as an eff
tive organizing principle: By focusing on one “phtase-that-pays" wi
each subsection of the document, you ensure that you are focusing ©

and you make it easier for the court

one issue Or sub-issue at a time,

"PHRASE-THAT-PAYS" TO

1wilson Huhn, The Five Types of Legal Argument 13 (2d ed., Carolina Academic Press
Huhn's text analyzes how to identify these arguments, how to create arguments, and how
attack arguments.

25ee, €.§., Linda H. Edwards, Legal Writing: Process, Analysis, and Organization chs. 2-6 (5th!
Wolters Kluwer 2010); Richard K. Neumann, Jr. & Kristen Konrad Tiscione, Legal Reasoning’
Legal Writing ch. 2 (7th ed., Wolters Kluwer 2013).
3gee Chapter Five for guidance on using inductive reasoning to find rules.
4See, e.., Laurel Currie Oates & Anne M. Enquist, The Legal Writing Handbook §§22.3-2

ed., Wolters Kluwer 2010).

4.1 Finding Structure
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4.1.2
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